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Labor Commissioner, State of CaHfornhl
Department of lndustrial Relations
Division of Labor Starldards EnfoJ'cement
320 W. 4th Streol, Suite 450
Los Angeles, CA 90013
(213) 576-5708
Fax (213) 897-0020

Mt!'r~pl;I)il"r'1 W.elt!lf DIBlrlct of Southam Cl1lifornil.l.
ioO Nonh A\liImtldll G!reet
LOB Anpolo:;, GA 90012
Attn.: Donald C. Slidt', M"nOlg¢f CQI19trllciion Cont/BCI Admmistration
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DATE
A nl20 2(110

In Kejlly II.c(ar 10 CUIC NIJ

:1(;.2ilS9If313

I
CIVIL WAGE AND PENALTY ASSESSMENT

i.
Aw~r~ln~ Hll~)' I~~rk P~.ri(}ml(}tl in CQ~nly of

MtI\r(l 11l~,1 W~lcr bimiol otSool!ltlln C~1i!j)nri~ lverSlde

I'I\OJI'.C'I'-NAM.E ff~J~~( No

Sk"mcrWJl\tI/ 'froMnltllll Pl~n\ Suit" I'll"'.' (ioh~'kl;M, IlacililY 10.1t,?~

Prim~ C01\lr~~"'u[
I

SunPower CCInSltl.lction. SV.~lem I' .
SIl\1~unll~~I\lr I

DOll I Dy~,,([ Poured Walls LLC I

I
After an investigation concel'l1ing the payment cfwhges to wotkers employed ~l'l the execution of the contract fOJ'

the above-named public works proj(;!:ct, the Division of Labor Standards Entor}~ment (the "Division tl
) ha~ det~rmined

that violations ofthe CaJjfornia Laber Code have been committed by the cont~,a(:tol' and/or subcontractor
identified above. In accordance with Labor Code section 1741, the Division dei'eby is,ue, thi. Civil

I
Wage and Penalty Assessment. ,.

I
i
" '

The nature of the violations of the Labor Code and the basis foJ' the as<e"merl.( 'are a. follows:
Failure of subcontractor to pay prevailing wage. for miscla.ssify to 3 Laborers Ib:lStead Cement Masons,
Ulll'eportcd worker, unpaid pOl11on of wage, and late payment ofwa~es who vic,rked on this project
in violation ofpursuanno Labor Code Section 1775 & 1813 respectively. I,

I

I,
The attached Audit SummaJ)' fU,1her itemizes the calculation of wages due add, penalties under Labor Code
sections 1775 and 1813. i '

The Division has determined that the total amount of wages due i"

i
I',
r

$27,914.44

The l)ivi~km has detennined that the amount ot'pcnalties a$s~ssed agaInst
undor Labor Code section 1776 Is:

i
The Division has determined that the total amount of penalties assessed undelill-abo]' Code ,eclium 1775

and 18I3 is: i $4,450....99.
I,

i

I

i
I
I
I;

By

I

Please refer to page 5 fQI' specific withholding QbHgation,:\ pert:iining t~ tJ~ese amountS.
I:

!STATE LABOR COMMISS10NER

/It /)~i'(~-0~'Yl-/ If}\. > ..
'/ --~

Y~onMmi Jo ,
Deputy Labor Commissioner I
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,

Notice of Right to Obtain Review· FornLtl Htl~ring
I.,

In accordance with Labor Code Section 1742~ an affected contractor Qr subuOl\1ractor may obtain
review of this Civil Wage and Penalty Assessment by transmitting a vvrittcn r~:crt1est to the office
of the Labor Commissioner that appears below within 60 days aftel' service o#,tl1. assessment.
To obtnin fl hC'Jriug, :d written R0qucSt for Reyiew must be translntttcd t6.:thc following address:,

Labor Comlnissionel', State: or Ci:iJirOlj~l:ia
Civil Wage and P,::nalty Assessment Revie~v Office

2031 Howe Ave,., Suite 100 I:
Sacramento, CA 95825

i
A Request for Review either shall clcarly ide1\tify the Civil Wage and Pe1\alt~ ,Assessment f!'Om
which review is sought, incl(,ding the date of the assessment, or it shall include'. copy of the
assessment as an attachment, and shall also set forth the basis upon which thei'asse,smont is
being contested, In accordance with Labor Code section .1742, tho eontractorl\)r subcontractor
shall be providod &1\ opportunity to review evidence to bo utilized by the Lab~r Commissioner
at the hearing within 20 days of the Labor Commissionel"s receipt of the wri~" Request for Review.

!,
F~i1ul'" by &contractor or subcontractor to submit. timely Request for
RCl'iew will result in • I1nal order which shall be binding on tho coh"'octOJ', ,

and subcontr.ctor, ond which shall also be binding, with respect to the
amount due, on • bonding company Issuing a bond th.t secures tbd ,
payment ofw.gcs .lId • surety On a bond. Labor Code sectioIl17~3.

,

In .coordance with Labor Code section J742(d), a certified copy ofa final orJ~r may be filed by
the Labor Commissioner In the office of the clerk of the superior court in anyljcounty in which the
affocted oontraotor or suboontractor has propcrtY or has or had a place of busiress, The clerk,
immediately upon the filing, shall enter j udgme1\t for the State against the pel1Son assessed in
the amount shown on the cl:lrtified order. !; .

I
I
" '

I'
I
,

I
I.
1

I,
I,

r,

I
I',

I
I

I
I
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I
I' :
i.

Opportunit)' fot' Settlement Mccti~ig

In accordonce with Labor Code section 1742.1 (c), the Labor Commissioner s~a!l, upon receipt
ofa request from the affected contractor or subcontractor within 30 days fOlJol~ing the service
ofthls Civil Wage and Fenah)' AsSeSSmel\l, afford the contractor or subcontractor the opportunity
to 1)10et with tho Labor Commissioner or his or het' designoe to attempt to settlka dispute
regarding the assossment. The settlement meeting rna)' be held in person 01' by leJephone and,
shall take place before the expiration of the 6D.da)' period for seeking a h.ari~g,a, set fOlth
above under the heading Notice of Right to Obtain Review. No evidence of ahthing said or any
admission made for the purpose of, in the course of, or purSuont to, the settlel"ont meeting is
admissible or subject to di,covery in any administrative 01' civil proceeding. 'rhis opp0l1unity
to timely requesT on infol1nal sct1!ement meeTing Is in addition to the right to J~lain a formal
hearing, and a settlement meeting ma)' be requested even if a written Requesti'fbr Review has
already been made. Requesting a settlement me.ting, however, does not eJtcnd the·60-dllY
periOd during which II fOI'mlll hearing m~y be requested, !

A written request to meet with the Labor Commissioner or his or her designeelto att~mPt to settle
a dispute regarding this assessment must be tmnsmltted to Yoon-I"i ,I.q,
at the following address: 320 W. 4th Street, Suite 450 i' ,

Los Angeles, CA 900 I3 !' ,

r'
Liquidated Damages I: :

r,
In aooordance with Labor Code section 1742,1(0), after 60 days following thel,s:ervice of this Civil
Wage and Penalty Assessmont, the affectect controctor, subcontraotor, and surel"ty on a bond 01'

bonds issued to seCure the payment of wages oovered by the ossessment shall po liable 1'01'

liquidated damoges in on amount equal to tho wages, or portion thereof that sJiJ:ll'emain unpaid,
If the assessment subsequently is overtu1'1\ed or modified after administrative ~r,· judicial review,
liquidated damages shall be payable only on the woges found to be due and ubl'laid, Ifth"
contractor Or subcontractor demonstrates to the satisfaction of the Director ofl:tbe Department
oflndustrial Relations thot he 01' she had substantiol grounds for believing thb assessment Or
notice to be an errol',. the Director shall waive payment of the liquidated damojg.s,

I,
I,
I

I

I
I. '
!

I
I:
I
I
1

(continued on next page)
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Department oflndustrial Relations
Attention Cashiering Unit

P.O, Box 420603
San Francisco, CA 94142

I
NOTwithstanding the above, in accordance with Labol' Code 1742, I (b), thoro sball be no liability
of liquidated damages iftbe full amount of the a.."se:;smellt 01' notice. includin~ penalties, has
been deposited with the Department of Industrial Relations, within 60 days f9110wing service of
the assessment or notico, for the DepartlIl<::nt to hold in esc\'ow pending adrni116~trative.and

judicial review, The Department shall release such funds. plus any interest "~'rr\ed. at the
conclusion of all administrative and judicial review to the persons and entitieS; who are found to
be entitled to such funds, !

;

In lieu of a cash deposit. the contractor may pos, an undertaking with the Depli'tment in the full
amount of the eWPA, The undertaking shall be on the condition that. ifany d.::i,ion is issued
by the Director upholding the CWPA in any regard, the employer (contractorl:ihall pay the amount
owed pursuant to the decision the date the decision is fin. I under Labor eodebection 1742 unless
the parties have cxecllled a settlement agreement for the payment of some ot~e!' amount, in which
ca,e the contractor shall pay the amount that the contractor is obligatcd to pa~: tinder the terms of'
the settlement agreement. The undertaldng must provide that if the contracto!, IltUs to pay the amount
owed within J0 days of the date the decision is final Or the execution of the s~ttlement agl'eemelll,
a pOltion of the undertaking equal to tho amount owed l or the entire undertak~hg if the amount owed exceeds
the undertaking, is forfeited to the Labor Commissioner to satisfy the amount1 owed under the CWPA.
A payment bond obUlined by a conu"ctol' for the public works project which kthe subject of the CWPA
shall not be aceepted as an undertaking unlcss the [oHowing two conditions "~e' completely satisfied:
(I) the payment bond provides fOl;the payment of the full amount of the CWfA, including hut not limited
to, all wages, training, trust contributions, and penalties and (2) the conditions \If paymcnt set forth abovc
are expressly agreed to by the affected COllU'actor(s) and the suret), which issu~d the payment bond,
The undertaking should be forwarded to the Depattment as directed below, ~h. Dep'lrtment's Accounting
Office will hold the undertaking until the administrative and judicial review is ,;ompieted, Tho disbursement
of the bond funds will follow the same process as described above for a cash lieposit,

Deposits must be made by check ot' money order payable to the Department Jf,]ndustrial Relations
with" letter and a copy of the Civil Wage and Penalty Assessment and mailed 'to:

1 .
" .I,

I'

i'

I
;

"I,
The Amount of Liquidated Damages Avolloblc Under this Assessment is I' $Z7,914.44

i
I'
1

I

I

(continued on next page)
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I. Awarding Booy Withholding Obligations

Statutory Withho\(ling Obligationl '

I
I

In aocordance with Labor Code seotion I727(a), before making payments to t~.: contractor of
money due under" contract for public work, the awarding body shaJJ withhold' and retain therefrom
all amounts requited to satisfy this Civil Wage and Penulty Assessment. The ~mount required
to satisry this Civil Wage and Penalty Assessment shaJJ not be disbursed by th,b :awarding body
untill'eccipt ofa fillal order that is no longer subject to judioial review, i'

I'

The amount which most be withheld and retnined by the awarding hody ,)ursunnt to this
Civil Wage and Pennlty ASSessment is: 1

I'

Wages Due:
Penalties Due Under Labor Code sections 1775 and 1813:
Penalties Due Under Labor Code sections 1776:
Total Withholding Amount:

i . $27,914.44

L_--.e:$cc4,o..:.4"'50"-',0,-,-0
L.__:----:".:$0"-',0,-,-0
I $32,364.44

$0,00

$32.364.44

Wages Due:
Penalties Due Under Labor Code sectiotts 1775 and J813:
Penalties Due Under Labor Code sections 1776:
Totai WithhOlding Amount:

Awarding Body
Surety(s) on Bond
Prime Contractor
Subcontractor

Dist!'ibutlon:

2. Prime Contr.ctor Withholding Obligations:
i' .

Ii

In aocordance with Labor Code section 1727(b), if the awarding body has not (rotained sufficient
money under the contract to satisry this Civil Wage and Penalty A"",,ment 8,ased on a
subcontractor's violations, the contJ'actor shall I upon the reque:;t Clfthe Labol' et:l)mmissioncl',
withhold sufficient money due the subcontractor under the contract to satisfy fhe asse::>~lllent and
transfer the money to the awarding body, This amount shall not be disbursed ~y the awarding body
until receipt of a final order that is no longer subject to judicial review, ,

Wlf this bo. is Checked, the Labor CommissIoner hel'oo)' requests that the Jimc contractor
withhold the following amount from money due the subcontractor and tranSfer the money to tho
awarding body to satisfy this assessment: I:

I
1~_---,$",2,-,-7,,,-9:-;14,;.,;.4-'..4
I $4,450.00
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RELEASE AGREEMENT

This Agreement is made by the DIVISION OF LABOR STANDARDS

ENFORCEMENT, Department of Industrial Relations, State . of

California (hereafter "DLSE"), in favor of SUNPOWER CORPORATION,·

SYSTEMS (hereafter "SUNPOWER"), SPILKER, INC. (hereafter "SPILKER"),

and DOUG DYSERT, POURED WALLS LLC (he;ceafter "DYSERT") wi th reference

to the following facts:

RECITALS

1. DLSE served a Civil Wage and Penalty Assessment ("CWPA")

on April 20,2010, in DLSE Case No. 40-24591/313, claiming wages in

the amount of $27,914.44, and other amounts to be due and owing by

SUNPOWER an? DYSERT as a result of alleged violations of the

California Labor Code involving workers employed by DYSERT through

a subtier subcontract agreement with SPILKER on a public works

proj ect awarded by the Metropolitan Water District of Southern

California, known as the Skimmer Water Treatment Plant Solar Power

Generation Facinty (hereafter "PROJECT") .

2. SUNPOWER and DYSERT each filed a Request for Review of

the CWPA, which are now pending·In the Matter of the Request for

Review of: Sunpower Corporation Systems Office of the Director-

Legal (ODL) Case No. 10-0180-PWH and In the Matter of the Request

for Review of: Doug Dysert Poured Walls LLC ODL Case No. 10-0181-

PWH with the Office of the Director, Department of Industrial

Relations (hereafter "THE LITIGATION") .

)
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3. DLSE and SUNPOWER have agreed to resolve alI disputes

concerning the CWPA identified above and THE LITIGATION as follows:

Upon payment to the DLSE of $22,500.00, DLSE will release SUNPOWER,

SPILKER, and DYSERT from the following claims for money: Unpaid

prevailing wages, liquidated damages under Labor Code section

1742.1 and monetary penalties under Labor COde sections 1775 and

1813 (including interest, costs and attorney, fees) resulting from

any work performed by the workers listed on the attached amended

Audit Worksheet, who were employed by DYSERT through a sl)btier

subcontract agreement with SPILKER on the PROJECT (hereafter

"CLAIMS") .

AGREEMENT

NOW, THEREFORE, in consideration of payment to the DLSE of

$22,500.00, upon said payment the undersigned hereby releases and

forever discharges SUNPOWER, SPILKER, DYSERT,' their employees,

officers, stockholders, sureties, principals, successors and

assigns, attorneys and agents from all CLAIMS, as defined above,

arising out of DLSE Case No. 40-24591/313 and ODL Case Nos. 10-

0180-PWH and 10-0181-PWH., This is a full release of all such

CLAIMS against SUNPOWER, SPILKER, and DYSERT with regard to DLSE

Case No. 40-24591/313 and ODL Case Nos. 10-0180-PWH and 10-0181-

PWH, whether known or unknown, suspected or unsuspected.

It is understood' and agreed that this settlement involves the

compromise of disputed claims and that this Release Agreement, as

well as any,payment in connection therewith by SUNPOWER shall not

be deemed an admission of liability or payment of penalties of any

2 LB3355



manner or kind' as to SUNPOWER and that there is no finding' of a

willful violation within the meaning of the Labor Code, including

Labor Code section 1777.1, as to SUNPOWER.

I hereby certify that I have read all of this Release

Agreement, and fully understand same, and in witness thereof I have

executed this Release Agreement on this~0~d~y Of~~) ,2011, at

Sacramento, California.

Under penalty of perj ury, the undersigned repre'Sents and

warrants that he has full .authority to execute this Release

Agreement on behalf of the Division of Labor Standards Enforcement,

Department of Industrial Relations, State of California, and that

no legislative act or judicial act or approval is necessary to give

effect to this Release.

Dated: Y('t-~ {-t l DIVISION OF LABOR STANDARDS ENFORCEMENT
Department of Industrial Relations
State of California

By:
ElAVW 8. GRGSS
Attorney for the Labor Commissioner
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